
STATE OF WISCONSIN CIRCUIT COURT BROWN COUNTY 

DAVID J. LEWIS, 

Plaintiff, 

v. Case Number: 09-CV-2459 

VILLAGE OF HOBART, 

Defendant. 

ORDER REGARDING PLAINTIFF'S PETITION FOR LITIGATION EXPENSES 

BACKGROUND 

The origin of this case is an appeal of the jurisdictional offer made by the Village of 

Hobart (the "Village") to David J. Lewis ("Lewis) in a condemnation proceeding. On January 

14, 2009, Lewis refused the Village's highest written offer of $98,000 to purchase two properties 

(the "condenmed property"). On February 17, 2009, the Village made a jurisdictional offer of 

$74,600 to Lewis for the condenmed property. On September 9, 2009, Lewis initiated this case, 

appealing the offer, 

After a day of trial to the Court, the parties reached a resolution, The parties agreed to 

just compensation of $90,000 for the condeinned property, which required the Village to make · 

an additional payment of $15,400 to Lewis. Th,ough the statute provides for recovery of attorney 

fees following a jury verdict, the parties' negotiated resolution included the plaintiffs recovery 

of reasonable liti&ation expenses under Wis. S!at, § 32.28 as a part of the settlement. The parties 

agree that Lewis is entitled to costs and fees under § 32.28(3) ofthe Wis. Stats., as the amount of 

the settlement, the just compensation, exceeds the jtirisdictional offer by at least 15%. The 

relevant portions of section 32.28 provide as f(}llows: 
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(1) In this section, "litigation expenses" means the sum of the costs, 
disbursements and expenses, including reasonable attorney, appraisal and 
engineering fees necessary to prepare for or participate in actual or anticipated 
proceedings before the condemnation commissioners, board of assessment or any 
court under this chapter. 

(3) In lieu of costs under ch. 814, litigation expenses shall be awarded to the 
condemnee if: 

(e) The jury verdict as approved by the court under s. 32.05 (11) exceeds the 
jurisdictional offer or the highest written offer prior to the jurisdictional offer by 
at least $700 and at least 15%[.] 

The parties disagree as to what constitutes reasonable expenses. Specifically, the Village 

argues that: (1) Lewis' attorney fees are mneasonable; (2) Lewis' fees paid to appraisal expert 

Leirness. are mneasonab1e; and (3) Lewis' interest calculations were improper. 

LEGAL STANDARD REGARDING LITIGATION COSTS UNDER§ 32.28 

The word "shall" in Wisconsin Statutes section 32.28(3) indicates that an award of 

litigation costs is mandatory if one of the listed conditions is met. Standard Theatres, Inc. v. 

State, Dept. ofTransp., Div. of Highways, 118 Wis. 2d 730, 739, 349 N.W.2d 661, 667 (1984). 

The purpose behind section 32.28 is to "make the owner 'whole,' through compensating the 

owner!fm!tJle value of the propet1yt~en and for the attorney:,fe~$:;incurred in attemptingr,tomy 

obtain this value." Id" at 744-45. Additionally, the formula provided in the statute suggests that 

"the legislature meant to discourage the condemnor from making inequitably low jurisdictional 

offers." ld" at 741. 

The determination of what· attorney fees are reasonable m1der § 32.28 is a matter of 

discretion' for the trial court. See Jd. at 747. When a fee sought to be reimbursed under section 

32.28 is questioned, "[t]he burden of proof is upon the attorney $ubmitting the fees to prove the 

reasonableness of [the] fee." ld" at 748. Courts have upheld .denial of a fee claimec! undllr 
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section 32.28 where sufficient explanation was not provided to support the fee. See D.S. G. 

Evergreen F.L.P. v. Town of Perry, 2007 WI App 115, ~ 24, 300 Wis. 2d 590, ~ 24, 731 N.W.2d 

667, ~ 24 (plaintiff was not reasonable in assuming that claimed $6,000 appraiser fee would be 

awarded without a detailed explanation). Additionally, the existence of a contingency fee 

agreement is "only a guide, and the court should consider all the circumstances of the case in 

determining whether the fee is reasonable." Milwaukee Rescue Mission, Inc. v. Redevelopment 

Authority of City of Milwaukee, 161 Wis. 2d 472, 496-97, 468 N.W.2d 663, 674 (1991). 

ANALYSIS 

Pursuant to Lewis' fee agreement for legal services with Biersdorf & Associates (the 

~'Fee Agreement"), he is required to pay an attorney fee .of one-third of the recov()ry amount if 

the award is not high enough to invoke section 32.28. However, if section 32.28 is invoked, the 

·Fee Agreement provides that the attorney fee will be the higher of one-third of the recovery or 

the accumulated fee, accrued at the rate of $400 per hour and $4,000 per day or partial day for an 

appearance at trial or an evidentiary hearing. Pursuant to the Fee Agreement, Lewis is also liable 
• 

for any appraisal or other expert costs, any witness fees, any direct costs for trial, and any other 

'i''.'1~®sts incurred in the mattef.l!!:l<:i · 

A. Reasonable Attorney Fees 

In addition to disputing the attorney fees themselves, the parties also dispute which 

factors the Court should consider in determining reasonableness of the fees. The Court will first 

address the arguments regarding what factors the Court should consider and then move on to 

application of the factors' and the arguments of the parties regarding the reasonableness of the 

attorney fees claimed. 

3 



1. Factors the Court Should Consider 

Supreme Court Rule 20:1.5(a) sets forth a list of factors that should be considered in 

determining whether an attorney fee is reasonable. It is these factors that Lewis addresses in his 

brief in support of his motion for fees. The factors are as follows: 

(1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; 

( 4) the amount involved and the results obtailied; 

(5) the time limitations imposed by the client or by the circumstances; 
• ( 6) the nature and length of the professional relationship with the client; · 

(7) the experience, reputation, and ability of the lawyer or lawyers performing the 
services; and 

(8) whether the fee is fixed or contingent. 

SCR:20:1.5 (a) (2009-10). 

The Village argues that Wisconsin Statutes § 814,045 applies. The Village notes that, 

while the statute encompasses many factors of SCR 20:1.5, it also adds several other factors and 

places a presumptive cap on attorney fees at three times the amount of compensatory damages. 

Section 814.045 provides as follows: 

(1) Subject to sub. (2), in any action involving the award of attorney fees that are 
not governed by s. 814.04 (1) or involving a dispute over the reasonableness of 
attorney fees, the court shall, in determining whether to award attorney fees an,d in 
determining whether the attorney fees are reasonable, consider all of the 
following: . 

(a) The time and labor required by the attorney. 

(b) The novelty and difficulty of the questions involved in the action. 

(c) The skill requisite to perform the legal service properly. 

(d) The likelihood that the acceptance of the particular case precluded other 
employment by the attorney. 

(e) The fee customarily charged in the locality for similar legal services. 
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(f) The amount of damages involved in the action. 

(g) The results obtained in the action. 

(h) The time limitations imposed by the client or by the circumstances of the 
action. 

(i) The nature and length of the attorney's professional relationship with his or 
her client. 

(j) The experience, reputation, and ability of the attorney. 

(k) Whether the fee is fixed or contingent. 

(I) The complexity of the case. 

(m) Awards of costs and fees in similar cases. 

· .,,, (n) The legitimacy or strength of any defenses or affirmative defenses asserted 
in the action. 

(p) Other factors the court deems important or necessary to consider under the 
circumstances of the case. 

(2) 

(a) In any action in which compensatory damages are awarded, the court shall 
presume that reasonable attorney fees do not exceed 3 times the amount of the 
compensatory damages awarded but this presumption may be overcome if the 
court determines, after considering the factors set forth in sub. (1 ), that a greater 
amount is reasonable. 

Id (emphasis added). 

Lewis argues that section 814.045 does not apply because the effective date of the statute 

is Dee,I!~J.rr 21, 2011, and this c~e+!OO· commenced in 2009~,,.,,;ge1,contends that unlesq~~!l\:i '· 

legislature has specifically indicated its intent to apply a statute retroactively, it must be applied 

prospectively. The Village counters that the statute does apply retroactively because it is 

procedural rather than substantive in nature. The Village argues that the statute is procedural 

because it outlines the method the court must apply to determine the reasonableness of attorney 

fees and that it does not implicate any contractual or vested rights .. The Village also points to the 

statute's placement within the Wisconsin Rules of Civil Procedure. · 

. "The general rule in Wisconsin is that legislation is presumptively prospective unless the 

statutory language clearly reveals either expressly or by necessary implication an intent that.:the 
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statute apply retroactively." US. Fire Ins. Co. v. E. D. Wesley Co., 105 Wis. 2d 305, 318, 313 

N.W.2d 833, 839 (1982). However, as an exception to the rule, "if a statute is procedural or 

remedial, rather than substantive, the statute is generally given retroactive application." Gutter v. 

Seamandel, 103 Wis.2d 1, 17, 308 N.W.2d 403, 411 (1981). The exception is qualified in that 

"the retroactive application must not disturb contracts or vested rights." Id. 

Trinity Petroleum, Inc. v. Scott Oil Co., Inc., 2007 WI 88, 302 Wis. 2d 299, 735 N.W.2d 

1, discusses the nature of substantive versus procedural law as follows: 

It is often written that if a statute creates, defmes, and regulates rights and 
obligations, it is substantive. If a statute prescribes the method, that is, the legal 
machinery, used .. in enforcing a right or remedy, it is procedural. Procedtiral 
statutes have as their primary purpose the provision of expeditious means 
whereby someone who has a claim against. someone else may apply for the 
assistance of the government to enforce it, and the means whereby the other party, 
against whom the claim is made, may interpose his defenses. In other words, a 
procedural law is that which concerns the manner and order of conducting suits or 
the mode of proceeding to enforce legal rights and the substantive law is one that 
establishes the rights and duties of a party. 

I d. at~ 41 (quotations omitted). 

In the Court's view, section 814.045 is procedural. As the Village points out, the rule is 

located within the rules of civil procedure. Additionally, application of the rule does not regulate 

or affect Lewis' substantive rights. Pursuant to section 32.28, Lewis has a right to reasonable 

attorney fees. Section 814.045 does not limit that right. Rather, section 814.045 provides the 

court with guidance, a presumption, by which the Court makes its determination as to what 

constitutes reasonable fees. Notably, the statute does not place any additional responsibility on 

.. Lewis, as the burden of demonstrating reasonableness. already rests with the Pa!o/ claiming the 

fees. The presumption merely gives the Court . a starting point for determining what is 

reasonable. Lewis must demonstrate that he is· entitled the amount of fees claimed regardless of 

the presumption. If Le~is can demonstrate thattheamount he claims is reasc>n~ble, he will be 
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awarded that amount, presumption or no presumption. Therefore, no substantive rights are 

affected and the Court concludes that section 814.045 is applicable in deciding what attorney 

fees are reasonable. 

2. Application of the Factors 

The Court begins with the presumption that reasonable attorney fees do not exceed three 

times the amount of compensatory damages awarded. Wis. Stat. § 814.045(2)(a). In this case, 

the compensatory damages are $15,400, of which three times is $46,200. Lewis is requesting 

$77,055.75 in attorney fees. The burden is on Lewis' counsel to demonstrate that the fees 

requested are reasonable. See Standard Theatres, 118 Wis. 2d at 748 .. The Court needs to 

consider each of the factors enumerated in section 814.045 and may award more than three times 

the compensatory damages .jf Lewis' counsel has demonstrated that a greater amount is 

reasonable. 

The Court will consider each of the factors as set forth below: 

(a) The time and labor required by the attorney. 
(b) The novelty and difficulty of the questions involved in the action. 
(c) The skill requisite to perform the legal service properly. 

In their·~"ilfljitlavits in support of th¢:i'p\ifition for litigation expeillfes.;:rLewis' attorneys . c:.·:·im:' 

allege that the hours billed were reasonable and necessary in pursuing Lewis' claim. (Biersdorf 

Aff.,, 2; Keady Aff.,, 2.) They also argue that eminent domain cases are novel in their own 

right, and that, "[a]s the many pretrial motions and depositions show, this was a complicated 

eminent domain case that was taken all the way to trial before settlement could be achieved." 

(Pl. Memo, p. 4.) 

The Village counters that there was nothing highly technical or complicated about the 

legal or factual theories involved, and notes that the case was presented to t11e Court in one day. 
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It also explains that the depositions conducted were of experts and the parties and were all done 

in a day and a half. Additionally, the Village argues that many of the pretrial motions were the 

result of Lewis suing the wrong parties and later dismissing them, and asking for disbursement of 

funds. It states that these procedural moves not involving the Village totaled 9.1 hours and 

should be deducted. It also argues that some of the time spent by counsel driving to Green Bay 

rather than flying and 4.3 hours of interoffice conferences were unnecessary. 

Lewis' attorneys reply that in order to obtain money that the Village deposited into the 

court, Lewis had to move the Court to receive the funds, and the process included removing 

parties who were named by the Village in the Award of Damages, who had no interest in the 

claim .or money deposited into the court. They also point out that if the Village had sent .the 

Award of Damages directly to Lewis no motions would have been necessary, but instead 

petitioning the Court was the only avenue available to Lewis to have the money released. 

Furthermore, Lewis' attorneys argue that the merits of the case were complicated because the 

condemnation involved the taking and valuation of "multiple" (two) parcels and involved an 

access issue that they first discovered. 

·i,;!~F!M'ith regard to the 4.N1QW!Il • spent in interoffice m¢1\til)gs, Lewis' counsel doe$i!l;il;\t 

provide any further support that the particular meetings were necessary, but merely reasserts that 

the affidavits establish that "all legal work expended in pursuit of this claim was reasonable and 

necessary." (Pl. Rely, p. 3.) Lewis' counsel also asks a rhetorical question, "Is Defendant 

seriously suggesting that attorneys can never bill time for nieetings with their colleagues to 

discuss ongoing litigation?" (Pl. Reply, p. 3 .) With regard to the decision to drive from 

Minneapolis to Green Bay, Attorney Keady provides an affidavit asserting that, in his 

e;x:perience, driving is a more efficient mode of transpoftl\tlon "\Vhen a trip is six hours or less. 
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(2nd Keady Aff., ~ 2.) He explains there could be added expense of taxi or car rentals to get to 

the airport, the added time at the airport, the possibility of delays, and so on. (2nd Keady Aff., ,l 

2.) 

With regard to the pretrial motions, Lewis' attorneys have adequately explained why the 

procedures were necessary. With regard to the 4.3 hours of interoffice meetings, the burden is 

on Lewis' attorneys to demonstrate that the fees were reasonable. After the hours were 

questioned by the Village, Lewis' attorneys have not provided any specific information 

regarding what was discussed in those meetings or why they were necessary. The meetings very 

well may have been time reasonably spent, but Lewis' attorneys have not met their burden. 

With regard to, the mode of travel, the decision to drive rather than fly was reasonable 

considering the length of the trip and the overall time and expense of flying. However, it is 

noted that Lewis' attorneys charged the same hourly rate ($400/hour) for travel time that they 

charge for other work. Neither of the parties have addressed whether it is appropriate to charge 

the same rate for travel, but it is certainly something the Court can take into consideration when 

determining what is reasonable. 

With regard t6!t!ie:;overall novelty, compleidilYji:and skill required, LewiW!l'f!forneys make 

the conclusory statement that eminent domain cases are novel; yet, they also assert that they 

handled a caseload of 100 or so eminent domain cases in Wisconsin over the last several years, 

calling the novelty of such cases into question. Lewis' argument that this particular case was 

complex because it went all the way to trial is likewise questionable. The fact that the case went 

to trial simply means the parties could not agree on a resolution. ln fact, the Village points out 

that Lewis did not meaningfully participate in mediation, insisting that he was entitled to even 

more than the $181,000, his own expert at the ti~e said the land was worth, and declining an 
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offer of $100,000 to settle the case at mediation. Simply because a case goes to trial does not 

make it complex, though it may increase the time actually spent on the case. The issues do not 

appear particularly novel or complex to the CoUlt and do not justify an award of greater than 

three times the amount of compensatory damages. 

(d) The likelihood that the acceptance of the particular case precluded other 
employment by the attorney. 

Lewis' attorneys argue that this "relates to how travel time, hearings, and depositions 

preclude other employment by the lawyer, which the Court should be able to recognize given the 

amount of time the parties spent before the Court and billed to the client," (Pl. Memo, p. 4-5.) 

The Village points out that taking on this case has not hampered the firm's ability to work a full 

caseload in Wisconsin, given Lewis' attorneys' statement that their firm has more condemnation 

files currently open in Wisconsin than any other law firm representing property owners. 

Lewis'. attorneys have not pointed out any specific examples of turning away work 

because they were so involved with this case. However, the Court does not find this factor 

particularly relevant considering Lewis' attorneys are seeking payment on a per hour basis and 

the hours actually spent on this case were unable to be spent on other work. 
: f.:~~I"?~-Hr;;,, · ;·p;-~fH~;~r-1. ~ ·~4.~·§·~r·~(~ · 

(e) The fee customarily charged in the locality for similar legal services. 

In Sl!pport of the fee they charge, Lewis' attorneys initially point to the broad statements 

in their affidavits that the fees are .reasonable and were necessary in this case. The Village 

responds by arguing that Lewis' attorneys' rate of $400 per hour is unreasonable. It points out 

that LeWis' attorneys are from Minneapqlis, and that it, by contrast,paid $210 per hour for 

attorneys in Green Bay and Oshkosh. The Village also points to a 2008 survey report which 

noted the average billing rates for Green Bay at $172 per hour, Oshkosh at $180 per hour, and 

Minneapolis-St. Paul at $192 per hour.· .. ' 
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In their reply memorandum, Lewis' attorneys argue that attorneys experienced in eminent 

domain are few and not necessarily located in Green Bay or the Fox Valley. In support, they 

present the result of a Go ogle search for eminent domain attorneys in Wisconsin, with the result 

showing attorneys located in Menomonee Falls, WI; Madison, WI; Superior, WI; Minneapolis, 

MN; and St. Panl, MN. (2nd Simatic Aff., ~ 2, Ex. A.) They also point out the Court of 

Appeals' approval of the hourly rate and award of fees to a non-local attorney in Burgess. In 

support of the rate they charge, Lewis' attorneys provide the affidavit of Attorney Michael Bauer 

who is cnrrently a private eminent domain attorney in Madison but who previously worked for 

the Wisconsin DOJ as a legal services director, where he supervised assistant attorneys general 

who defended the Wisconsin DOT in eminent domain matters. Attorney Bauer states that he 

fmds the attorney fees to be reasonable and necessary as to the time spent, noting that he charges 

$425 per hour and most experienced practitioners in this area1 charge similar rates. 

Within section 32.28, "reasonable attorney fees does not mean that counsel must be 

retained from the locality where the condenmed property is located." Standard Theatres, 118 

Wis. 2d at 745. Rather, "[i]t implies a reasonable choice of counsel by the condenmee, based 

'riifliJiii' the particular facts ofi·itl.fe ·case;" Id (emphasis'!a'tfded). In Standard Themff~s}'the 

Wisconsin Supreme Court noted that section 32.28 "should not be read to require the [defendant] 

to pay for [the plaintiffs l decision to seek more expensive representation." I d. at 743. However, 

the Court detemrined that the plaintiff "did not 'seek' more expensive representation" and its 

choice of legal com1sel was reasonable, noting that the plaintiff: (1) was an out-of-state theatre 

~wner with a sunrmer residence located in Vilas County; (2) retained its counsel of thirty years, 

.in whom he likely had trust and confidence and who had over twenty years experience in 

.
1 The Court assu~es he means the practice area of eminent domain. as, opposed to a particular geographical area. 
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condemnation cases; and (3) "voluntarily assumed the fees of [the attorney] should it have been 

unsuccessful." Id at 743-44. 

The facts of this case are significantly different from the facts in Standard Theatres. 

Here, there is no evidence that Lewis resides outside of the area;2 there is no evidence that Lewis 

had a prior attorney-client relationship with Biersdorf & Associates; and Lewis may not have 

voluntarily assumed attorney fees at the rate of $400 per hour. Based on the facts of this case, 

the Court caunot find that Lewis is entitled to reimbursement for seeking more expensive 

representation from outside the local area. The record is not complete with information 

regarding how Lewis decided to select Biersdorf & Associates to represent him and whether he 

sought out alternate options for representation. 

Lewis' attorneys represent that there are few law firms in Wisconsin that specialize in 

eminent domain law. Taking this as true, the Court might find that Lewis' decision to select an 

attorney from Minneapolis was reasonable. However, Lewis' attorneys have not presented 

evidence of the prevailing rates for attorneys in the Minneapolis area. They have provided only 

one affidavit, and it is from an attorney practicing in Madison, not Minneapolis. Presumably, the 

P!'"~!;v,. basis for chargingr.higll,'er rates in one city versus~@other is increased overh¢1{4i!e<On one hand, 

Minneapolis and Madison are two very different cities, so the cost of doing business in one is not 

necessarily equivalent to the cost of doing business in the other. On the other hand, to the extent 

that the specialization of the area of law warrants selecting an attorney from outside of the Green 

Bay area, it might also warrant a higher hourly rate than attomeys in Green Bay typically charge. 

It would seem appropriate to make comparison to the rates of other attorneys practicing eminent 

2 Lewis' address is not !mown to the Court; it is possible he lives outside the area, but his ~ttorneys do not mention 
that being the case ... 
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domain in Wisconsin, but information regarding the rates of only one other attorney have been 

presented by the plaintiff. 

The Village points out that Attorney Bauer' saffidavit is self-serving in that he regularly 

represents plaintiffs in eminent domain cases and seeks attorney fees and costs pursuant to 

section 32.28. It raises a valid concern that Attorney Bauer is interested in the outcome of the 

case because if the Court. rules in Lewis' favor, he can use the case when persuading other courts 

to award costs and fees. 

The affidavits presented in support of the fees charged do not provide sufficiently 

detailed information for the Court to rely completely on such. affidavits in arriving at a 

determination that the attorney fees requested are reasonable, and therefore do not support an 

award of attorney fees in im amount greater than three times the amount of the compensatory 

damages. 

(f) The amount of damages involved in the action. 
(g)· The results obtained iu the action. 

Lewis' attorneys argue that for this factor the Court should look to section 32.28 itself, 

which sets forth the quantitative and qualitative requirements for obtaining litigation expenses. 
;;,;.;_~~~·r ·,;~44~~~~ti (. }:~NHf[F :. ,-r.:~JAt!%' '· 

The Village responds that Lewis is seeking over $123,000 in litigation expenses which is 8.5 

times greater than his recovery of $15,400. Lewis' attorneys reply that a similar ratio will exist 

in any small condemnation matter, and that the statute sets the threshold. 

Though Lewis has met the threshold for obtaining litigation costs, meeting the threshold 
.. . ' . . . . 

to obtai!f litigation costs does not in and of itself say anything. about what attorney fees lll;e 

reasonable. The presumption is that attorney fees should be. no greater than three times. t~e 

compensable damages unless other factors overcome the presumption, a11d the Court concludes 

that a greater amount of attorney fees is not reasonable based onth~se factors. · 
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(h) The time limitations imposed by the client or by the circumstances of the action. 
(i) The nature and length of the attorney's professional relationship with his or her 

client. 

Lewis' attorneys assert that these factors are not an issue, The Village states that they 

appear to be neutral in the analysis. Lewis does not appear to have had a prior attorney-client 

relationship with Biersdorf & Associates, which may affect the reasonableness of his selection of 

this Minneapolis-based firm. 

(j) The experience, reputation, and ability of the attorney. 

Lewis' attorneys allege that this factor should be undisputed given Biersdorf's and 

Keady's experience and reputation and the sheer volume of condemnation cases they have 

handled in Wisconsin. Attorney Biersdorf has over 20 years combined experience in eminent 

domain and other property valuation litigation, with 30 years of litigation experience; about 80% 

of his time is spent on condemnation matters. (Biersdorf Aff., ~ 1.) Attorney Keady has over 18 

years combined experience in eminent domain and other property valuation litigation and over 

18 years of trial experience; about 95% of his time is spent on eminent domain matters. (Keady 

Aff., ~ 1.) Lewis' attorneys do appear to be experienced, which would be a basis for charging a 

·'-''!!rlgher rate than attorneysi\Yil-(j/ihave less experience Urcl!Pililent domain practice; bm'(~)!rer the 

Court does not find their experience sufficient to overcome the presumption that reasonable 

attorney fees do not exceed three times the amount of the compensatory damages awarded. 

(k) Whether the fee is fixed or contingent. 

Lewis' attorneys assert that this factor is not an issue, and the Village states that the 

factor appears to be neutral in the analysis, however the Court fmds it necessary to address this 

factor given the structure of Lewis' agreement with Biersdorf& Associates. 

14 



The Fee Agreement calls for two completely separate fee structures, depending upon the 

circumstances. If Lewis does not recover more than the amount required to invoke section 32.28 

(at least $700 and 15% greater than the jurisdictional offer), he is required to pay attorney fees of 

one-third of the recovery. For example, if Lewis' property was ultimately valued at $85,000, an 

amount that is approximately 13.9% greater than the jurisdictional offer of $74,600, that would 

not invoke section 32.28. Under the Fee Agreement, Lewis would be required to pay attorney 

fees of one-third of the recovery, or approximately $3,432. 

However, if section 32.28 is invoked (i.e., Lewis recovers more than 15% of the 

jurisdictional offer), the fee is calculated at the hourly rate of $400 and $4,000 per day or partial 

day for an appearance at trial or an evidentiary hearing. This is the fee structure Lewis' attorneys 

use to determine what the Village should pay. Here, the recovery of $15,400 is approximately 

20.6% of the jurisdictional offer and the attorney fees jnmp to $75,055.75. 

Moreover, Lewis' attorneys have further guaranteed that they will obtain the highest 

possible benefit by adding in the Fee Agreement that if one-third of the recovery happens to be 

greater than fees charged at the hourly rate, they will take the one-third instead. 

The probTelli.iwith this type of fee arrange'itient is that the rate is sigrii':l;'iilantly higher if the 

defendant has to pay. It is hard for the Court to find the rate reasonable when such rate would 

likely only be paid by the defendant, not the plaintiff who entered into the fee agreement. This 

type of fee agreement undermines the integrity of the reasonableness of the. fees charged by 

Lewis' attorney. 

The purpose of section 32.28 is to "make the owner 'whole,' through compensating the 

owner for the value of the property taken and for the attorney fees incurred in attempting to 

obtain this value." f)tandard Theatres, 118Wis. 2d at 744-45. Here, Lewis would likely not 
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have to ·pay the hourly rate that his attorneys are seeking from the Village. Even more 

concerning is that the structure in the Fee Agreement creates conflicts between what most 

benefits the client and what most benefits the attorney. Generally, when an attorney charges a 

contingency fee, he is motivated to obtain the highest possible outcome for his client because the 

attorney fee increases when the client's award increases. In that type of situation, the goals are 

not at odds. Under the Fee Agreement entered into between Lewis and Biersdorf & Associates, 

however, that is not necessarily the case. Lewis' attorneys benefit more by pushing the case to 

trial and agreeing to a lower number that is considered a "verdict" so that they are able to collect 

fees from the Village at their higher hourly rate than by resolving the matter earlier in the process 

and collecting a smaller contingency.fee. 

The fact that the Fee Agreement provides for an hourly rate instead of a contingency fee 

if section 32.28 is invoked does not convince the Court that the presumption is overcome. 

(1) The complexity of the case. 

The Court addressed this factor previously in the section on (a) the time and labor 

required by the attorney, (b) the novelty and difficulty of the questions involved in the action, 

and ( cYth~kill requisite to perform:th~;t!legal services properly. '~Wf!~V' 

(m) Awards of costs and fees in similar cases. 

As support for its requested fees and an example of an award of costs and fees in a 

similar case, Lewis' attorneys provided a CO]JY of the judgment from a case in Grant County, 

which was entered on August 23, 2012. (2nd Keady Aff., ~3, Ex. 1.) The jurisdictional offer to 

the plaintiffs was $45,650. Just compensation was deemed to be $85,000, for a recovery to the· 

plaintiff in the amount of $39,350 over the jurisdictional offer. The plaintiffs were awarded 

attorneys fees in the amount of $217,927.25, costs in the amouut of $85,409.83, plus $6,600 in 
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fees and costs. Lewis' attorneys do not provide a copy of the fee agreement or any 

documentation indicating how the attorney fees were calculated. The Court is unclear why 

Lewis' attorneys did not provide any additional examples since they have handled so many 

condemnation cases in Wisconsin, and finds that without such information, the award is not 

particularly helpful to the Court in determining reasonable fees in this case. The Court fmds that 

after consideration of this factor, the presumption is not overcome. 

(n) The legitimacy or strength of any defenses or affirmative defenses asserted in the 
action. 

The. Village points out that it presented legitimate defenses, evidenced by the fact that 

Lewis ultimately stipulated to such a low additional recovery, particularly considering his own 

expert initially opined that just compensation should have been $181,000. Lewis' attorneys do 

not directly respond to this argument. It appears this factor is neutral in the analysis. On one 

hand, if the Village presented legitimate defenses, this requires additional work on the part of 

Lewis' attorneys to address the defenses, potentially increasing attorney fees. On the other hand, 

it demonstrates that Lewis' initial expert appraisal may have been unreasonable, so the additional 

work required may have been created by Lewis and through no fault of the Village . 
... ~~··>1~.~%~f·· ··PNn-%~f·\. :'r.::>J>f~H1(fi. ~;~~44fWNi. 

(p) Other factors the court deems important or necessary to consider under the 
circumstances ofthe case. 

The Village argues that Lewis' conduct was not reasonable, pointing out that Lewis had 

opportunities to obtain greater compensation earlier in the process, specifically noting that Lewis 

refused the Village's highest and best offer of $98,000 before litigation started, then refused to 

negotiate in good faith at mediation, demanding more compensation than the $181,000 his own 

expert opined he was entitled to receive. Lewis' attorneys counter that pre-judgment offers of 

~ettlement are irrelevant an<i inadmissible. They ft!rther argue that the Villa~e's ."lowball" 
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jurisdictional offer and "hardball tactics" are unreasonable and justify Lewis' reaction to these 

tactics. 

Lewis' refusal of the $98,000 should not, and will not, affect the Court's analysis of what 

attorney fees are reasonable. If anything, the Village is harmed by pointing to that offer because 

it ultimately made a jurisdictional offer of $74,600 that was much lower. Whether it should be 

considered a "lowball" offer is up for interpretation,3 but Lewis' choice to not accept the earlier 

offer will not be considered. 

The allegation that Lewis--,---Qr rather, Lewis' attorneys-failed to mediate in good faith is 

concerning as there is an appearance that Lewis' attorneys had an interest wholly separate from 

Lewis' interest at the mediation table: they need to get to a verdict in order to be able to collect 

their higher hourly rate from the Village. It is extremely concerning if Lewis' attorneys 

demanded an amount higher than even their own expert opined the property was worth at 

mediation, but then were willing to compromise once the amount would be considered a verdict 

that would entitle them to collect their fees from the Village. If the aim of the statute providing 

for recovery of attorney fees is to make Lewis "whole" by ensuring that he obtains the full value 

about what point the fee-shifting statute kicks in rather than negotiating the highest value 

possible for their client. 

.Lewis' attorneys argue that references to prior settlement offers are inadmissible. In 

support, they quote Dickie v. City of Tomah, 826 F.Supp. 1189, 1191 (1992): "[T]he award of 

litigation expenses is viewed as a component of an owner's just compensation ... " They then 

point to the following portions of Wisconsin Statutes section 904.08: "Evidence of furnishing ... a 

' In the case Lewis'' attorneys cite as an example, the Village of Shoreword had ass~ssed tile subject properties at . 
between $675,000.00 and $639,000.00 but then made a jurisdictional offer of $345,000.00. Steinberg, 174 Wis. 2d 
191. Certainly, that case is more extreme than the facts here. · 
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valuable consideration in ... attempting to compromise a claim which was disputed as to either 

validity or amount, is not admissible to prove liability for or invalidity of the claim or its 

amO\mt;" and "Evidence of conduct or statements made in compromise negotiations is likewise 

not admissible." 

Lewis' attorneys fail to note that the issue in Dickie was whether, under the Wisconsin 

Condenmation Statute, an independent cause of action exists for the recovery of attorney fees 

and interest. The full sentence cited partially by Lewis' attorneys is as follows: "Since the award 

of litigation' expenses is viewed as a component of an owner's just compensation, it follows that 

it carmot be pursued as an independent action." Id: at 1191. The court points this out in the 

context of noting that the statutory purpose of section 32.28, recognized by the Wisconsin 

Supreme Court, is to make the owner "whole." The Fee Agreement in this case seems to go 

beyond making Lewis whole with differing fee structures depending on whether the fee shifting 

statute kicks in. 

In addition to the sections quoted by Lewis' attorneys, section 904.08 provides as 

follows: "This section does not require exclusion when the evidence is offered for another 

purpiis\if~uch as proving bias or pr~jU({ice of a witness, negatiVinglll\.'contention of undue de1ay~~it'' 

proving accord and satisfaction, novation or release, or proving an effort to compromise or 

obstruct a criminal investigation or prosecution." Id. (emphasis added). The Village addressed 

the sett(ement negotiations to argue that Lewis' attorneys were biased, who, by failing to 

meaningfully participate in mediation negotiations, (1) were able to obtain a "verdict" and 

invoke section 32.28 to obtain a higher fee, and (2) increase.their attorney fees based on work 

conducted post-mediation. 4 Despite these arguments, the Court fmds that the plaintiff has failed 

4 The Village states that the post-mediation expenses were $3 9, 729.00. 

19 



to illustrate other factors that overcome the presumption that reasonable attorney fees do not 

exceed three times the amount of the compensatory damages. 

3. Conclusion regarding Application of the Factors 

As noted above, the Court begins with the presumption that reasonable attorney fees do 

not exceed three times the. amount of compensatory damages awarded, unless that presumption is 

overcome. Wis. Stat. § 814.045(2)(a). After considering the factors set forth above, the Court 

finds that the presumption has not been overcome. The Court fmds, therefore, that the 

. presumption is appropriate and that reasonable attorney fees do .. not exceed three times the 

amount of the. compensatory damages awarded as set forth in section 814.045 of the Wisconsin 

.·. Statutes. In this case, the Court finds that the compens&tory damages were $15,400; and three 

times that amount is $46,200. The plaintiff is entitled to recover $46,200 in attorney fees from 

the Village. 

The Court further fmds that even if section 814.045 were not applied retroactively, the 

attorney fees requested by the plaintiff are not reasonable considering the factors outlined in 

Supreme Court Rule 20:1.5(a) as discussed above. The Court finds that attorney fees in the 

lc.'f•<HF<IUllount of $46,200 are r~itil:~~,table for the reasons artiGml\tild above. 

B. Reasonable Expert Fees 

The Village also challenges the reasonableness of Lewis' claimed expert appraisal fees 

from Alan Leirness of Leirness Consulting ("Leirness"). Leirness charged $17,500 for his first 

report, which, the Village points out, was not reliable for determining just compensation by his 

OWn admis.sion. Leirness charged $8,500 for his second report. The Village argues that these 

rates are um·easonable and notes that their appraiser charged $2,500 for his first r¢port and $900 
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for his second report. The Village also claims Leirness' hourly rate of $350 was unreasonable, 

when, by contrast, their appraiser charged $150 per hour. 

Lewis' attorneys support Leirness' rate through the affidavit of Attorney Bauer, who 

asserts that he finds the appraisal and expert witness fees of $39,327.54 to be reasonable and 

necessary and states that the amounts charged for trial preparation and testimony are at the low 

end of what an expert appraiser would typically charge in such matters. (Bauer Mf. ~ 18.) 

Lewis' attorneys do not point to it in their reply memorandum, but Attorney Bauer also 

acknowledges that the appraisal fees are "on the high end of the range for a typical litigation 

appraisal," though he asserts that they are justified in this case because of the complexity of the 

assignment and .issues raised by the Village's appraiser. (Bauer Aff., ll8.) Attorney Bauer also 

notes that "[t]he second appraisal in particular was required by the issued raised" by the 

Village's appraiser. (Bauer Aff., ·~ 18.) However, the affidavit of Attorney Bauer does not 

provide sufficiently detailed information for the Court to rely completely on his affidavit in 

arriving at a determination that the appraisal fees requested are reasonable. 

In their reply memorandum, Lewis' attorneys explain the details of a project called 

Center Vilh:tg!f~at was plarmed to be uni:l~ffilken simultaneously witlf'{tli:e highway project, the 

highway project being the reason for the taking. The resolution for Center Village was adopted 

after the date of taldng, but Lewis' attorneys and Leirness felt their investigation Il1ight reveal 

that it was a reasonably probable occurrence considered by the market. Attached to his affidavit, 

Attorney Biersdorf includes a memorandum explaining the considerations he and Leirness went 

through with regard to Center Village and how it affected the appraisals. (2nd Biersdorf Aff., ~ 

2, Ex. A.) 

21 



Ultimately, Lewis' attorneys do not provide any hourly breakdown for the work by 

Leirness that constituted the $17,500 fee for the first appraisal or the $8,500 fee for the second 

appraisal. If the appraisals are so high because they required Leirness to devote a large amount 

of time, then they should provide documentation for that time. Alternatively, if that is simply his 

"going rate" for first and second appraisals, then Lewis' attorneys should provide evidence that 

this rate is reasonable. In addition, Leimess' invoice provides for a fee of $3,400 for deposition 

testimony and $3,500 for trial testimony on January 8, 2012. Again, there is no hourly 

breakdown for the work, and they have provided insufficient evidence that the rates charged are 

reasonable. Based on the lack of evidence in the record, the Court cannot allow recovery for the 

full amount of expert fees due to the lack of explanation. See D.S.G. Evergreen F.L.P. v. Town 

of Perry, 2007 WI App 115, ~ 24, 300 Wis. 2d 590, ~ 24, 731 N.W.2d 667, ~ 24 (plaintiff was 

not reasonable in assuming that claimed $6,000 appraiser fee would be awarded without a 

detailed explanation). 

As a starting point for comparison, the Village's expert charged a total of $7,350 for all 

of his work on the case, including appraisals, depositions, and trial preparation. Leimess charged 

$39,SWJ1Q4, more than five tinies''tis:;,much. Liemess' expeli?~<c,did include the additiousmf 

round-trip travel time from Minneapolis (charged at his $350 nlte), hotel, and mileage, with 

those charges totaling $3,277.54. The parties do not address the reasonableness of selecting an 

appraiser located in Minneapolis, and the only support for Leimess' $350 per hour rate is the 

affidavit of Attorney Bauer. The Village's appraiser charged $150 per hour. There is no 

additional information in the record regarding the prevailing hourly rates for appraisers in 

Wisconsin, The Court finds that the record does not support granting compensation for Leirness' 

work at the rates requested. 
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There is no breakdown on the invoice submitted by Leirness regarding the hours spent on 

the appraisals? deposition testimony, or trial testimony, making it impossible for the Court to 

determine a reasonable rate for such tasks at a reduced hourly rate of$150. The Court finds that 

the rates submitted by the Village's appraiser were reasonable, and awards comparable amounts 

to the plaintiff as reasonable for the expert fees. The Village's expert charged a total of $7,350 

for the two appraisals, as well as any depositions and trial preparation (specifically charging 

$2,500 for the first appraisal and $900 for the second appraisal). It appears to the Court that the 

appraisers would have dealt with comparable issues in appraising the condemned property and 

therefore determines that $2,500 is reasonable for the first appraisal and $900 is reasonable for 

the second appraisal, and that a total of $7,3 50 is reasonable for the two appraisals, deposition 

testimony and trial testimony. 

Though the Leirness invoice provides no information regarding the amount of hours 

spent on the tasks of preparing two appraisals, providing deposition testimony or providing trial 

testimony, the Leimess invoice does list 9 hours for review and preparation for trial and 9 hours 

for travel time, all billed at $350 per hour. As noted above, the Court finds the rate of $150 per 

·'·'!4Hi\i hour to be reasonablefll'bd will award 18 houts!:!i\itlmJSO per hour, which toffi:ll!Ni>2,700. The 

. invoice also includes $265 for mileage and $212.54 for a motel, which the Court fmds 

reasonable. 

In total, the Court awards $7,350 for the two appraisals, deposition testimony and trial 

testimony, $2,700 for preparation for trial and travel time, $265 for mileage, and $212.54 for the 

motel, totaling $10,527.54, which the Court fmdsto be reasonable. 
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C. Calculation oflnterest 

· The Village objects to Lewis' attorneys' calculation of interest and submits that interest 

on the $15,400.00judgment should cease as of February 15,2012. In support, the Village states 

that it sent the first draft of the settlement agreement to Lewis on January 24, 2012, and Lewis' 

counsel delayed responding until March 13, 2012, some forty-eight days later. The settlement 

funds were acknowledged as received by the plaintiff on April25, 2012. Lewis' attorney seeks 

interest from fourteen days after the taking to May 22, 2012. The Court fmds it reasonable to 

award interest from fourteen days after the taking to April 25, 2012, the date payment was 

received, less the delay caused by Lewis' attorney in responding. The Court finds that it was 

reasonable for Lewis' attorney to respond to the Village within ten .days and therefore finds that 

thirty-eight days should be deducted from the interest calculation. 

Dated at Green Bay, Wisconsin, this 18th day ofFeb1uary, 2013. 

BY THE COURT: 

Circuit Court Judge, Branch III 
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